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PREPARING THE EXPERT’S REPORT 

by  Stanley L. Lipshultz, JD, CPCU 

 
 Preparing a report for counsel 

sounds like a simple task.  It is not.  There 

are a multitude of factors to be considered 

when you, as the expert, are asked to prepare 

your report, including how much information 

is required by the court rules of procedure of 

the jurisdiction in which the matter is 

pending.  The Federal Rules of Civil 

Procedure generally necessitate a most 

comprehensive report with substantial 

disclosure requirements.  Many state court 

rules of procedure mimic the federal rules, 

requiring that sufficient information be 

provided to allow an opponent to understand 

the basis and framework of the expert’s 

opinion.  Interrogatories are also used by the 

opponent’s attorney  requesting a substantial 

disclosure of information form the testifying 

expert.  Thus, you should give significant 

thought to the structure of the report 

including an introduction, summary of your  

conclusions, factual basis of your opinion 

and a discussion of how you reached your 

opinions.   

 Keeping in mind that the written 

report will be the core of your discovery 

deposition, and once committed to written 

form, difficult to modify, considerable care 

and effort should go into its preparation. 

 What should you expect to present to 

the attorney who has retained you and why?  

In many instances you will be hired after the 

litigation has commenced and discovery has 

proceeded to a point that the attorney 

realizes he or she needs an expert.  As a 

result, (and if the case has not progressed too 

far) you will be assisting counsel in 

responding to interrogatories or other court 

imposed obligations.  A typical interrogatory 

designed to obtain a comprehensive insight 

into the expert and the expert’s opinion 

might look like this: 
State the name and address of each 

expert whom you intend to call as a 

witness to testify in the instant litigation; 

provide a statement as to all opinions of 

that expert as he or she has rendered 

them to you orally or in writing; provide 

a statement of opinions and grounds 

therefore each is to testify to at the time 

of trial; and further, attach to your 

Answers to Interrogatories all reports of 

such expert. 

 

Court imposed disclosure requirements are 

now pervasive and the expert should be 

prepared to address them early in the 

litigation process.  Many states have 

modeled their discovery rules after the 

Federal Rules of Civil Procedure, Rule 

26(a)(2):  
(2) Disclosure of Expert Testimony. 

(A) In General.  In addition to the disclosures 

required by Rule 26(a)(1), a party must 

disclose to the other parties the identity  of 

any witness it may use at trial to present 

evidence . . . 

(B) Witness Who Must Provide a Written 

Report.  Unless otherwise stipulated or 

ordered by the court, this disclosure must be 

accompanied by a written report – prepared 

and signed by the witness – if the witness is 

one retained or specially employed to provide 

expert testimony in the case or one whose 

duties as the party’s employee regularly 

involve giving expert testimony. The report 

must contain: 

(i) a complete statement of all opinions the 

witness will express and the basis and reasons 

for them; 

(ii) the  facts or data or other information 

considered by the witness in forming them; 

(iii) any exhibits that will be used to 

summarize or support them; 

(iv) the witness’s qualifications, including a 

list of all publications authored in the 

previous 10 years; 

(v) a list of all other cases in which, during 

the previous 4 years, the witness testified as 

an expert at trial or by deposition; and 

(vi) a statement of compensation to be paid 

for the study and testimony in the case.  

  
When a report is required, this federal 

rule affords an excellent guide for your 

report, regardless of the forum in which 

the lawsuit is pending.  One difficulty in 

writing the report appears in an attempt 

to balance the information contained 
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within the report with brevity.  A well 

prepared  interrogator will question the 

expert on each opinion and its basis.   

 

 A welcome change to the federal 

rules protects the expert’s draft reports:  

Federal Rules of Civil Procedure, Rule 

26(b)(C)(4): 

 Trial-preparation: Experts.  

(B) Trial-Preparation Protection for 

Draft Reports or Disclosures. Rules 

26(b)(3)(A) and (B) protect drafts of any 

report or disclosure required under Rule 

26(a)(2), regardless of the form in which 

the draft is recorded. 

(C) Trial-Preparation Protection for 

Communications Between a Party’s 

Attorney and Expert Witnesses. Rules 

26(B)(3)(A) and (B) protect the 

communications between the party’s 

attorney and any witness required to 

provide a report under Rule 26(a)(2)(B), 

regardless of the of the communications, 

except to the extent that the 

communications:  

 (i) relate to compensation for the 

expert’s study or testimony;  

 (ii) identify facts or data that the 

party’s attorney provided and that the 

expert considered in forming the 

opinions expressed; or  

 (iii) identify assumptions that the 

party’s attorney provided and that the 

expert relied on in forming the opinions 

to be expressed. 

 

 State courts may have different rules 

with respect to drafts of a report.  Check 

with retaining counsel to learn whether 

drafts are protected. 

 

 Leave yourself room to exercise 

judgment during your deposition or 

testimony at trial by  refraining from 

making blanket all encompassing 

statements in your report and such words 

as “never,” “always,” “impossible,” or 

any other phrase that leaves no room for 

the exception to the rule. 

 

 How should the expert go about 

preparing the report?  The first item 

below is one that is not included in the 

written report, but reflects a common 

mistake made by many experts.  The 

remaining suggestions are just that, and 

should be used only when appropriate. 

 

1. Resist the temptation to provide a 

spontaneous oral response, especially 

before you have heard all the facts. 

 When you are first consulted by an 

attorney, you will most likely be asked to 

provide an initial opinion based upon the 

attorney’s recitation of the facts as 

narrated by the client.  These “facts” may 

or may not be accurate, so it is best to 

resist the temptation to say what the 

attorney wants to hear.  Usually the 

information the potential expert hears is 

just enough to whet the appetite but an 

off the cuff statement could end up as a 

formal expert designation filed in the 

case by the attorney who ultimately hires 

you.  This could be problematic if the 

documents and deposition testimony  

vary from what was originally related as 

the “facts” of the case.  When you are 

asked during your discovery deposition 

whether you provided any opinion to the 

attorney, your answer should be that you 

indicated that you could not render any 

opinion until you had an opportunity to 

review all relevant materials.  Do not 

assume that the attorney who selected 

you as an expert actually knows enough 

to provide a comprehensive overview of 

the case facts.  When you are deposed 

you must be fully prepared to justify both 

the original designation as well as the 

contents of your report.  If the attorney is 

under a time deadline, which is usually 

the case, and is required to submit a 

written designation to satisfy a 

procedural case requirement, insist on 

seeing the pleading before it is filed and 

given to the opposing party’s attorney. 
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2. Stay in your area of expertise. 

 There are experts who will opine on 

any subject anywhere anytime whether 

they are qualified or not.  Do not be one 

of them!  If you are not comfortable in a 

subject matter area, refer the attorney to 

one of your colleagues who has the 

requisite knowledge and experience.  The 

report that you write is not an academic 

exercise but rather a practical solution to 

a problem presented to you as the expert; 

and, you should always keep that in mind 

when you prepare to write the report.  My 

experience has been that judges are very 

wary of “experts” who have expertise in 

every field extant in a controversy. 

 

3. Begin your report with a description 

of your task, followed by your opinion. 

 Be certain you understand your task 

– that is, what you are expected to do - 

and that you can articulate it clearly.  

Remember, you are not an advocate for 

the client of the attorney who hired you. 

Rather, you are an advocate of your 

opinion.  For example, if you have been 

requested to opine on the proper handling 

of a claim and whether the actions of an 

insurer were in bad faith, then begin the 

report with this information.  After you 

have identified and defined your task, 

state your opinion.  Yes, this is like 

skipping to the end of the 500 page novel 

to see how it ends, but placing your 

opinion at the beginning of the report 

demonstrates the confidence you have in 

your opinion and makes it the focal point 

of the report. 

 

4. Assemble the fact predicate of your 

report; then explain how you reached 

your opinions. 

 After setting forth your opinions, 

and describing the documents you  

reviewed and relied upon, build the 

foundation of the report, the “factual 

background.”  Whenever possible, select 

documents and testimony that support 

your opinion in the following order: 

 1) Facts adduced by the “other side” 

either by deposition testimony, Answers 

to Interrogatories, documents produced 

or even the Complaint when appropriate;  

2) All statements made under oath by 

witnesses of either side;  

3) All documents produced during 

discovery. (Documents don’t lie).  

Discuss your opinion(s) and explain the 

methodology you used to reach your 

conclusions.  When discussing your 

opinion, whenever necessary, refer to all 

facts upon which you relied. 

 

5.  Keep the language simple and easily 

understood. 

 In the event you are deposed and/or 

the matter proceeds to trial, you will be 

scrutinized by counsel in deposition and  

cross-examined during trial by opposing 

counsel primarily based on your report.  

If the report is written in a condescending 

arrogant style with language that only a 

Ph.D. would understand, that language 

will either be read back to you or you 

will be requested to read it to the jury, the 

purpose being to demonstrate your 

haughty demeanor and perhaps contempt 

for the process.  In order to be an 

effective expert witness, you must be 

able to communicate with the judge and 

or jury by giving the impression that you 

are there to assist them in reaching a fair 

decision.  Your role is as a teacher.  Your 

function is to assist the trier of fact by 

explaining the process, industry or 

subject of the underlying litigation. 

 

6. Keep the report short and sweet. 

 The more you say in your report, the 

more questions you will be asked by 

opposing counsel.  If you stick to the 

basics, your task, your opinion, the facts 

and documents reviewed, there will be 

less ground for the attorney to cover, 

either in deposition or trial.  This is not to 

suggest that you limit the discussion of 

your opinions, just that you should try to 

keep the report as soon as possible.   
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7. Select references with care. 

 If you intend to rely upon written 

articles, treatises, or other works that are 

not part of the case record, choose them 

carefully.  Generally it is sufficient to 

rely upon your education, training and 

background to support your opinions.  If 

you decide to support your opinion with 

additional material, be sure that the 

references you have chosen clearly 

support your opinion but are not the basis 

for it.  Anyone can read an article and 

draw conclusions from it. It is your 

unique ability, based upon your expertise 

in the insurance industry that sets you 

apart from the other experts.  Be prepared 

to justify and defend your selection(s) 

and to be able to respond to questions 

such as whether a majority of individuals 

in your area accept the material as 

authoritative, useful, persuasive and/or 

generally relied upon in the industry. 

 

8. Write the report as a lay witness. 

 Do not write your report as if you  

are an attorney (even if you are one).  

Your opinion will, in almost every case, 

be the mirror image of the opponent’s 

expert opinion. For example, you will 

opine that the actions of a company, the 

defendant, do not rise to the level of bad 

faith.  The other expert will opine that the 

company’s actions are indeed nothing 

less than bad faith. Presenting your 

opinion as one based on the facts and the 

record will reinforce your opinion.  To go 

outside the record in order to justify your 

opinion may cause you to appear careless 

when you are called upon to support your 

opinion. 

 

9. Ignore the other expert. 

 You will be tempted to read both the 

report and deposition of the opposing 

expert if available before you begin work 

on your own tasks.  Some attorneys 

believe this will be helpful to you in 

preparing your report and in some 

instances your testimony.  Obviously in 

the event your expertise is required to 

assist counsel in examining the opposing 

expert witness, or your job is to write a 

rebuttal report, you must read the report 

and deposition testimony.  The opposing 

expert’s opinions are not part of the 

record upon which you will rely to 

formulate your opinions, thus it is simply  

not relevant to your opinions.  Your 

opinion should be objective and based on 

the record. The more objective you are in 

communicating your opinion, the more 

credible you will appear to the finder of 

fact. █ 

 

 

THE FOLLOWING IS SUGGESTED 

FORMAT AND LANGUAGE 

WHICH CAN BE USED IN YOUR 

EXPERT REPORT.  YOU SHOULD 

USE AS MUCH OR AS LITTLE AS 

YOU CHOOSE:   

 

 

 

EXPERT REPORT OF STANLEY L. 

LIPSHULTZ, J.D., CPCU 
 

 

INTRODUCTION 

A.  Nature of Engagement 

1.  [Begin with your current job description(s)] I 

am an independent consultant and an insurance 

instructor. 

 

2.  [[Provide your relevant to the assignment 

background and work experience.]  I have 

worked in the insurance industry and related 

fields since 1968.  I have been a claims adjuster 

and a claims supervisor.  I have served as an 

expert witness and consultant since 1995.  

Further details about my experience and career 

are contained in the curriculum vitae attached to 

this report as Exhibit A. 

 

3.  [Highlight your educational credentials, 

especially CPCU] My educational credentials 

include the Chartered Property Casualty 

Underwriter (CPCU) professional designation, 

granted by the American Institute for Property 

and Liability Underwriters, Inc.  The CPCU 
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designation is the most highly regarded 

professional achievement within the property and 

casualty insurance industry.  The course of study 

required for the CPCU designation includes the 

practice of underwriting, and principles upon 

which underwriting for all types of property-

casualty insurance policies are based.   

 

4.  [Set forth your specific knowledge which 

relates directly your assigned task] I have 

previously served as an expert witness in matters 

relating to the property-casualty insurance 

industry.  The subjects of my consultation and 

opinion testimony have included interpretation of 

property-casualty insurance policies, including 

directors and officers policies, professional duties 

and practices of insurance agents and brokers, 

allegations of misrepresentation in applications 

for insurance, insurance industry practices related 

to representations and warranties, the customary 

insurance industry understanding of the meaning 

of insurance policy terms, and numerous other 

matters.   

 

5.  [Identify who hired you and their client, 

identify the matter, including caption if a 

lawsuit, set forth your fee, both hourly as well as 

how much time you have expended to the date 

of the report and set forth your task]  I have 

been retained in this matter by the law firm of 

Quit, Yellen and Settle on behalf of the Shifting 

Sands Mutual Insurance Company,  in a case 

styled Smith and Wesson vs. Shifting Sands 

Mutual Insurance Company, In the United States 

District Court for the District of Maryland, Case 

No.: .  My fee in this matter is three hundred 

dollars per hour ($300/hour). I have expended 

approximately  75 hours for the study and report.  

I cannot anticipate how many hours will be 

expended for testimony, either by deposition or at 

trial.   I have been asked to render my expert 

opinion regarding the actions of the Ara N. 

Omitian Insurance Agency.  More specifically, I 

have been asked to opine as to whether the 

actions of the Omitian Agency  met the 

applicable standard of care for insurance agents 

and brokers in procuring coverage for Smith and 

Wesson.   My analysis and conclusions are set 

forth herein.   

B.  Summary of Conclusions 

I have reviewed all documents produced thus far 

in connection with this litigation.  A list of 

documents that I reviewed and upon which I base 

the opinions set forth herein is set forth below.   

a.  Complaint;  

b.  Answer; 

c.  Cross Claim; 

d.  Answers to Interrogatories of 

Shifting Sands Mutual; 

e.  Answers to Interrogatories of 

Omitian Agency 

f.  Deposition Transcript of Ara N. 

Omitian 

g.  Deposition transcript of Plaintiff 

 

6. Based upon my review of the documents 

and based upon my education, training, expertise 

and general insurance industry knowledge, I have 

reached the following conclusions: 

 The actions of Ara N. Omitian, with 

respect to his handling of the insurance 

requirements of Smith and Wesson meet the 

standard of care for insurance agents in the 

procuring of CGL Policies for businesses such as 

S&W’s.  The agent procured the appropriate 

coverage for S&W based upon dialogue between  

S&W and an unidentified individual at the 

Omitian agency by a singular telephone call 

which took place after S&W suffered a liability 

loss on June 17, 2005 at the retail location of 

S&W.  Omitian agent did not violate any 

applicable standard of care. 

   

FACTUAL BACKGROUND 

[Set forth in this section only  the 

empirical or basic facts without embellishments.  

Save the interpretation of the facts for the next 

section.  You may use such things as responses in 

Answers to Interrogatories, information from a 

party’s web site, deposition testimony, etc.  The 

idea is to provide a factual narrative basis for the 

Discussion section and which supports your 

opinions as set forth in the Summary of 

Conclusions.] 

 

DISCUSSION 

 

 [This is the portion of the report which 

explains your opinion(s).  It should be based 

upon the factual background, should be to the 

point and fully documented.  The use of footnotes 

is suggested so as to maintain a flow in the 

discussion section.  Make certain that you can 

defend each section based upon the record.] 

 

You should then sign and date the report 


